Mergers and acquisition (M&A) operations generally follow wide due-diligence and investigation works. This suggests that a lot of elements outside of the final contract could help the judge or arbitrator interpret the intent of the parties. Yet, the common law tradition usually includes a so-called 'parol evidence rule' (PER) that prohibits the use of such evidence to this end, among numerous exceptions. Other legal tradition such as the civil law don't include such rule. As transnational M&A operations now generally use international commercial arbitration (ICA) as a way to solve potential disputes, parties can wonder if these extrinsic evidence can be used in an ICA context, given its multicultural legal habits. To answer this question, this article analyses the cultural roots that explain the existence or absence of the PER, and matches them with the specificities of ICA. There are two main explanations for the distinction between common law and civil law regarding the PER. One is substantial and regards the contractual interpretation approach. The second depends on the culture regarding evidence and the existence of exclusionary rules. These two explanations don't survive in ICA. Moreover, the specificities of ICA tend to encourage the admission of extrinsic evidence in contractual interpretation.
Introduction
Some specialists have stated that the interpretation of the intent of the parties is one of the main challenges in post-closing disputes.
1 Yet, in a transnational context, the differences of culture and language can lead to even more bias in the interpretation of the contracts in this type of operation. For instance, postclosing mergers and acquisitions (M&A) operations disputes frequently regard the so-called 'representations and warranty' provisions. 2 In these provisions, the seller of a company makes some factual statements (called 'representations') on the target company and gives a warranty to the buyer. These representations provisions by the seller are very specific to the target company and can be quite large. In order to interpret such provisions, in a multi-cultural environment, judges or arbitrators can't always use the commonly admitted definitions, as the specific situation described might reflect a totally different context. Additionally to the representations provisions, the seller also communicates what is called a 'disclosure letter' where he will disclose the exceptions to the representations, 3 and this disclosure letter might also be difficult to interpret as it states very specific situations.
Furthermore, M&A transactions usually follow important negotiations that include a wide amount of data. 4 In most of the cases, the buyer hires some experts that will make a due-diligence work and analyze the target company, at least from a financial and legal point of view. Consequently, there is an important amount of documents, communications, and potential testimonies that could be considered as 'extrinsic evidence' of the intent of the parties and that could help the arbitrators in their sales and purchase agreement (SPA) interpretation work. It would thus be "desirable to provide for the extensive taking of evidence" 5 in an M&A litigation context. Yet, International commercial arbitration (ICA) became the most used way to solve disputes in international trade, and this is increasingly true regarding the M&A sector. 6 One of the reasons of such success, is that ICA allows to overcome the difficulties implied by the differences between the systems of law at stake in each case, the places of potential execution, and the different legal cultures of the parties. 7 Indeed, ICA developed its own culture and practice, influenced by the national systems but that doesn't depend on any of them. 8 Even though, the differences between these systems can have an impact in ICA, because of the choice of the applicable law, because of the choice of some procedural rules, or simply because of the culture of the arbitrators or the parties.
The application of the so-called 'parol evidence rule' (PER), which prohibits the admission of extrinsic evidence to interpret a contract, is one of these differences. It is typically applied in the common law tradition but does not exist in the civil law tradition.
9 Generally, the PER implies that extrinsic evidence can't be admitted to temper, vary or disprove the writing. By the terms 'extrinsic evidence' we usually refer to all the elements outside of the contract such as prior negotiations or arrangements, communications between the parties, or the execution of the contract. It is however important to mention that the application of the PER contains numerous exceptions, so its impact in practice is very limited.
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Still, given the numerous investigations and due-diligence that come before the closing, M&A operations imply a high volume of potential extrinsic evidence.
Given these theoretical divisions highlighted by the PER and the potential impact in some cases such as post-closing disputes, parties can wonder how international arbitrators apply this rule in a multi-cultural context. We will first highlight the roots of the division between admission or exclusion of extrinsic evidence for contractual interpretation (1); to find that these roots don't survive in ICA, where the specificities tend to favor admission of extrinsic evidence (2).
The cultural roots of the traditional division between admission or exclusion of extrinsic evidence for contract interpretation
Different approaches regarding contractual interpretation explain the existence or absence of the PER in the national systems (2.1), but also considerations linked to the culture regarding evidence (2.2).
The substantial cause: different contractual interpretation approaches
When analyzing contractual interpretation in the different legal systems, the distinction between theoretical traditional approach and evolving legal mechanisms is important. Indeed, if the approach is traditionally different, or even opposed, in some legal systems, these legal mechanisms result in a limited impact in practice. 
Different theoretical approaches in the legal traditions
The classical comparison work usually tends to set against the 'objective' approach of the common law systems to the 'subjective' approach of the civil law systems.
11 The 'objective' approach excludes extrinsic evidence while the 'subjective' approach admits other elements to interpret it. 12 Indeed, common law tradition systems developed contract law mechanisms led by the idea of legal certainty for the parties. 13 As a result in theory, contracts shall be interpreted literally, and common law systems thus are seen as 'objective' .
14 The general idea is that the best way to find the intent of the parties is to interpret literally the contract. 15 Following this idea, no other rule of interpretation should apply as they can lead to more subjectivity, 16 and the judge must stay within "the four corners" 17 of the contract. Thus, the application of the PER is a specificity of the common law system. 18 On the other hand, it is common to say that the civil law tradition tend to promote a 'subjective' approach, where a contract shall be interpreted by favoring the will of the parties over the literal meaning of the words. 19 As a consequence, the judges can take into account some extrinsic evidence in order to interpret the will of the parties in the contract.
Within the common law tradition, authors studying comparative law can find different levels of objective approach regarding contractual interpretation. These different levels result in different meanings of the term 'objective' . An 'objective' approach of contractual interpretation can mean that the provisions of a contract shall be interpreted 'objectively' "whether (the parties) intended them to carry that meaning or not". 20 This means that the words in the contract have to be interpreted literally, with no consideration of what was the intent of the parties. With this definition of 'objective' , the opposite ('subjective') approach would imply to consider the parties' intention. A more common definition of an 'objec-tive' approach to contractual interpretation, however, implies that the intention of the parties must be only ascertained from the words of the contract and not from their "unexpressed intentions". 21 This latter definition means that the provisions of the contract must be interpreted looking for the intention of the parties, but only within the words of the contract. With this definition of 'objective' , the opposite ('subjective') approach allows the admission of extrinsic evidence to prove the parties' intentions. This latter definition is the one used for this article.
It is also interesting to note that some commentators use the balance between 'certainty' and 'accuracy' as a way of comparing how different legal systems interpret contracts. When favoring certainty, the interpretation of the intent of the parties shall take base only on what is written in the contract. 22 When favoring accuracy, some elements outside of the contract, such as the above-mentioned extrinsic evidence, can be used to interpret the intent of the parties.
23 Indeed, as a contract is supposed to be the representation of the intention of the parties, an interpretation is more 'accurate' when the intention of the parties prevails the written sense of the contract. In contrast, when only the content of the contract is taken into account, parties better know on what they have to rely on, and this favors certainty. We can also speak about an 'objective' or 'subjective' approach of the contract. As a consequence of its 'objectivity' , a legal system will usually include a rule such as the PER that will limit the admission of extrinsic evidence for the contractual interpretation.
Currently, this opposition between objective common law and subjective civil law has few consequences in practice, mainly because of the numerous exceptions in the common law systems and the application of the objective default rule in the civil law systems as we will see hereafter. 
Different applications of these approaches in the national systems
The different jurisdictions belonging to the common law tradition make different applications of the PER. In the majority of the common law jurisdictions, extrinsic evidence still is admitted only to precise the terms of the contract as long as it doesn't contradict or vary it. For some others, the PER will avoid any extrinsic evidence if the contract is not "incomplete, ambiguous, or the product of fraud, mistake or a similar bargaining defect". 25 Less frequently, other common law countries such as Australia adopt very strict approach towards contrac- tual interpretation: in this system, the words of the contracts must be interpreted literally, with no consideration of what the parties had in mind when they wrote it. 26 Thus, every word must be interpreted in accordance with the usual norms of language with no further consideration of what was the meaning intended by the parties.
27 Also, as extrinsic evidence is useful in contractual interpretation only when the contract is ambiguous, jurisdictions can have different approaches regarding the ambiguity of the contract: in some cases a contract can be clear prima facie but ambiguous if we take into account the prior negotiations.
28 Some courts will look at extrinsic evidence with the only purpose of determining if the contract is ambiguous or not, while other courts will only look at the contract to determine its ambiguity.
29 Thus, the admission of extrinsic evidence can lead to the observation that the contract is ambiguous and so could be interpreted with the light of extrinsic evidence.
In the United States, the case law regarding contractual interpretation has to be analyzed state by state. Depending on each state, the application of the PER can be tempered, partially because of the influence of the subjective approach toward contractual interpretation in the mid nineteenth century. 30 Thus, it is common to divide states jurisdictions in the United States between the 'hard PER' states and the 'soft PER' states. 31 For instance the New York and Delaware states, whose laws are chosen in the majority of SPA for domestic M&A operations, 32 are considered being 'hard PER' states. If we take the example of the New York State jurisdiction, if the written contract is clear enough, judges shouldn't look any further for its interpretation, as the contract is "the best evidence of what parties to a written agreement intend".
33 Furthermore, the judges can't look at extrinsic evidence in order to determine if the contract is ambiguous or not, and this ambiguity is regarded restrictively. 34 Regardless of these differences between states, the application of the PER is never absolute and a lot of exceptions apply. Eventually, in function of the cases, the distinction between 'hard PER' and 'soft PER' is not always that clear, and can lead to "irreconcilable cases, frequent changes in doctrine, confusion, and cries of despair".
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In English law, which is traditionally seen as the most attached to the 'objective' contractual interpretation, the PER is now controversial, and international law instruments influenced in favor of more subjectivity. 36 In addition to the numerous exceptions to the PER, judges even sometime admit extrinsic evidence by arguing that the contract was not entirely written, and thus refer to its 'implied terms ' . 37 Despite all these differences in its application, the PER is always, and more and more, combined with numerous exceptions. 38 Consequently, in a general way in the practice of the common law systems, there are so many exceptions to the PER that the situations where extrinsic evidence are not admitted are very limited.
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Regarding civil law, most of the systems provide guidelines for the judges that reflect the above mentioned subjective approach. The Spanish civil code provides that the intention of the parties must be determined with their acts, "contemporary and subsequent" to the contract; 40 and that in case of contradiction between the intention of the parties and the words of the contract, the intention of the parties prevails. 41 The Italian Civil Code provides that the contract shall be interpreted regarding the intention of the parties, rather than the literal meaning of the words, 42 and that this intention of the parties must be determined in function of their conduct, "contemporary and subsequent to the conclusion of the contract". 43 The French civil code provides that judges must interpret the common intention of the parties in the contract "rather than stop at the literal meaning of the words".
44 Thus, someone who interprets a contract will try to determine what was the intent of the parties when they negotiated, including their "implied agreement", 45 and it is well rooted in the French law tradition that the judge is supposed to interpret a contract in function of the circumstances of its formation and how it might have been executed. 46 It is however important to note that, despite this general approach in the tradition of the civil law, lot of differences exist in the application within the different civil law systems. For instance, some of them prohibit the judge to interpret some provisions that are clear enough (from the Latin maxim: in claris non fit interpretatio) while it doesn't seem that radical in other systems. 49 Furthermore, the general approach generally also considers that, when the intent of the parties cannot be established in an ambiguous provision, the judges have to interpret the provision "according to the meaning that reasonable persons of the same kind as the parties would give to it in the same circumstances" which is, in fact, an objective approach. 50 Also, in most of the civil law systems, a judge can't misrepresent the provisions of a contract if these provisions are clear enough and thus don't require any interpretation.
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In the end, in a civil law system, the subjective approach is not radical at all, and only applies with certain limits, produced by the available facts or by the respect of the binding force of the contract.
The practical cause: different legal cultures regarding evidence
It is frequently commented that the PER is rather a substantial rule than a procedural rule, 52 even if some commentators consider that one can hesitate between procedure and substance. 53 Still, its existence is also explained by the traditional culture toward evidence in the common law system. Indeed, even if the distinction between these two legal systems sometime can be subject to question, 54 dence in each of these system to compare one with another, and such difference is reflected by the existence of the PER.
Firstly, one of the consequences of the PER is to limit the amount of potential evidence in legal systems where the discovery mechanism can lead to important delays and cost increases given the amount of document to manage. 56 This specific benefit is an important argument in favor of the PER in the debates that have risen in the English doctrine.
57 Indeed, if we imagine the combination of the common law discovery with the civil law admission of extrinsic evidence for contractual interpretation would lead to considerably increase the amount of documents to be analyzed by the judge. 58 Furthermore, unlike it is the case in any common law tradition system, it is difficult to imagine the existence of an exclusionary rule such as the PER in a civil law system, even with the hypothesis of an objective contractual interpretation approach. It would be easier to imagine new contractual interpretation guidelines instead of an exclusionary rule such as the PER. This distinction could be explained by the well-known difference between the common law tradition and the civil law culture regarding collection of evidence and that is mainly based on two aspects:
• First, commentators traditionally say that the common law procedure is controversial, while the civil law procedure is inquisitorial. 59 Indeed, in common law countries, the collection and use of evidence belong almost entirely to the parties. 60 The judge will let the parties collect evidence, present it and he will take a decision in function of what is presented to him. In the civil law tradition, however, this initiative will be shared with the judge who will take an active part in the search for the facts.
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A natural consequence is that the rules governing collection and presentation of evidence in the common law systems are more technical, and include a lot of conditions of admissibility that lead to set aside certain types of evidence.
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• Also, common law procedures traditionally imply a strong involvement of the juries. This leads to technical rules of admissibility, designed to avoid any influence that could distract the jury from the objective truth Virginia, 1975, pp. 2-3. of the case, 63 as juries are not trained professional like judges usually are. These rules generally tend to reject the admissibility of certain types of evidence, and are frequently attached with numerous exceptions. This results in a certain complexity, specially for a civil law practitioner. 64 In the civil law tradition, indeed, only judges will have to analyze the evidence. As they are not supposed to be distracted from the objective truth of the case, the rules of admissibility are less strict, and the main idea is to avoid any interference with the search for the truth. 65 Consequently, while exclusionary rules of procedure are fully integrated in the legal culture of the common law tradition, that is not the case in the civil law tradition. Thus, independently from the substantial debate on contractual interpretation, the mere question of the admissibility of extrinsic evidence doesn't fit with the legal culture in a civil law tradition system.
In practice, given these legal mechanisms between exceptions in common law and default rule in civil law, there are few cases where the contractual interpretation work by the judges will result in a radically different outcome between these two legal systems. 66 It is even difficult to predict the cases where an interpretation work would lead to a different outcome with the application of one and the other of these two approaches. 67 The goal always remains the same, and these approaches "represent little more than two different facets of the same interpretation process". 68 Still, "the underlying doctrines remain irreconcilable"
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, and the exclusionary effect of the PER can lead to the eviction of some evidence that would be admitted in a civil law system. 
International arbitration: an autonomous culture that favors the admission of extrinsic evidence
When the applicable law contains PER dispositions, the question of whether international arbitrators should apply it sometimes raises complexity. 71 Indeed, both substantial and procedural explanations of the existence of such rule in the national systems don't necessarily apply in an ICA context. As a result, the current practice in ICA tends to favor the admission of extrinsic evidence. 72 This happens not only when arbitrators have to apply a law from a civil law system, but also when they don't have to apply any specific law, or rely on general principles of law. 73 It is also common to see international arbitrators admit extrinsic evidence for contractual interpretation, even when they apply some national laws that would have rejected such evidence. 74 This tendency however doesn't reflect any overtaking from one legal culture over another but rather an adaptable regime that overcome these distinctions. This is due some specificities of ICA, that can be divided between the international and multicultural context (3.1) and the prevalence of the will of the parties (3.2).
International and multicultural context

International law tools favor a subjective approach
Several international law instruments favor a subjective approach regarding contractual interpretation. For instance, the international rules established by the UNIDROIT Principles clearly imply the admission of extrinsic evidence. From the first edition (2010) to the latest (2016), these principles provide that contracts shall be interpreted in accordance with the intention of the parties, 75 and that such intention of the parties can be determined with elements such as the "preliminary negotiations", 76 or the "conduct of the parties subsequent to the conclusion of the contract".
77 Also, the United Nations convention on contracts for the international sale of goods ('CISG'), includes in its article 8 that "due consideration" has to be given "to all relevant circumstances of the case including the negotiations, any practices which the parties have established between themselves, usages and any subsequent conduct of the parties". 78 In the United States, this same article has been interpreted in different ways by different circuit courts. First, the Fifth Circuit said that the PER should be applied to contracts under CISG, in the decision Beijing Metals & Minerals Import/Export Corp. v. American Business Center, Inc. 79 Then the Eleventh Circuit, in MCC Marble Ceramic Center, Inc. v. Ceramica Nuova D'Agostino S.p.A. 80 Ibid, Art. 4.3 (a) . 77 Ibid, Art. 4.3 (c) . 78 CISG, Article 8 (3), available at: http://www.uncitral.org/pdf/english/texts/sales/cisg/ V1056997-CISG-e-book.pdf (last visited: April 5th 2018). 79 Beijing Metals & Minerals Import/ Export Corp. v. American Business Center,Inc., 993 F2d 1178 (5th Cir. 1993 ). 80 MCC-Marble Ceramic Ctr., Inc. v. Ceramica Nuovad'Agostino, S.p.A., 144. F.3d 1384 , 1389 (11th Cir. 1998 to contracts under the CISG. Eventually, a majority of authors concludes that this article necessarily implies a subjective approach and leads to the inapplicability of the PER to interpret contract under the CISG. 81 These international law tools influence the evolution of national systems, like it is the case regarding the admission of extrinsic evidence in English law, 82 but also allow arbitrators to justify their decisions. 83 It is furthermore interesting to note that these tools also favor contractual solutions, like the UNIDROIT principles for instance that promote the use of a merger clause. 
The multicultural context that favors a subjective approach
The multi-cultural environment of ICA also plays in favor of the admission of extrinsic evidence for contractual interpretation. Indeed, the different social and legal culture, but also the mix of languages and need for translation increase the risk of misinterpretation by the arbitrators. We can mention for instance the so-called 'false consensus bias' in contractual interpretation. For psychologists, 'false consensus bias' is "the propensity to believe that one's views are the predominant views, when in fact they are not". 85 Some authors showed that judges could exhibit 'false consensus bias' by interpreting a contract in a specific way, while thinking it would be the usual interpretation. 86 They also showed that such phenomenon was more likely to happen regarding "unusual circumstances", 87 and "nonprototypical situations". 88 Thus, by limiting the admission of extrinsic evidence that could show -in a different way that the contract does -the real intent of the parties, the application of the PER increases the risk of 'false consensus bias' . This is all the more the case in ICA where more contractual approaches are in play in cases involving parties from different systems.
Prevalence of the will of the parties
In the legitimacy of the decision making process
As stated by some authors, the legitimacy of the arbitrators comes from the will of the parties, and their main objective is to give effect to the parties' intent. 89 This is fundamentally different from the judge's role. As a result, one can wonder if it makes sense to limit the seek of such intent with some exclusionary rules of evidence, and if the arbitrators should avoid extrinsic evidence to interpret such intent in a contract. 90 Indeed, arbitrators create their own interpretation rules, by favoring overall the real intent of the parties, 91 and as a well-known arbitrator says: "the interpretation of contracts is one of the areas in which international commercial arbitrators are most inclined to disengage from national laws in order to resort to general principles of law". 92 This is specially true as arbitrators always have to decide on a case by case basis, 93 even if some commentators tend to criticize the lack of legal grounds regarding contractual interpretation in international awards. 94 As a result, the current practice frequently leads to the application of interpretation rules that remain independent from any national rules. This is even stated in an ICC note from 2014, introducing the presentation of some awards related to contractual interpretation.
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Of course, when it appears that the parties have agreed on the application of the PER, it should necessarily be applied. 96 This happens in practice when the parties have included in their contract some provisions such as an 'Entire Agreement clause' , a 'Merger clause' or a 'Written Modification clause' . These provisions determinate that no other material than the contract should be taken into account for its interpretation. 97 In the cases where there is uncertainty on the admissibility of extrinsic evidence, these clauses become very useful. 98 They are thus common in practice. 99 limited access to the facts of the case. 111 Of course, as there are no juries in ICA, there is no need of strict rules of admission shaped with the purpose of avoiding any distraction from the objective truth, as it is the case in common law.
In practice, arbitrators and parties usually agree at the beginning of the procedure on how will they gather and manage evidence in function of the case, 112 and some agreed principles in the ICA community. 113 Some common practices are now clearly established and widely applied, and some commentators even speak about a lex mercatoria of the procedure. 114 The above mentioned IBA rules reflect these commonly accepted practices, such as institutional rules like the ICC. Regarding collection of evidence within these rules, there is no "U.S. type" discovery process, but rather a "light" version of the discovery threw the request of document process, that regards only the production of documents clearly established and determined. The consequence is a very lighter amount of documents to produce, that best fits the international trade culture and needs. 115 Eventually, as above mentioned, despite the substantial cause of the PER one of the reason often invoked in the debate around its existence is the fact that it avoids incrementing the cost and amount of work of the discovery phase.
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Given that the ICA practice usually avoid any full discovery, there is no such need of the PER in ICA from the practical point of view.
Conclusion
Many disputes can lead to contractual interpretation issues. For instance, the interpretation of the representations provisions in a transnational M&A context can be challenging because of their specificity. To interpret them, evidence of the intention of the parties such as prior negotiations can be crucial. Yet, the important due-diligence and investigation works prior to the closing in M&A operations can create a high volume of such extrinsic evidence. Furthermore, contractual interpretation rules can be different from one system to another, including between the two systems mainly present in ICA: civil law and common law. Specially, the PER and its consequences on the admission of extrinsic evidence can lead to admit or set aside evidences such as prior negotiations in order to interpret the intention of the parties, and thus change the outcome in a case. By analyzing the PER, we can detect some practical reasons as well as substantial reasons to explain its existence. These reasons don't necessarily survive when put in an ICA perspective. As adaptability is mostly favored in ICA proceedings, the application of the PER is mainly decided on a case by case basis by arbitrators, even if the tendency is to avoid any restriction of evidence and thus to widely admit extrinsic evidence. Such choice, in one way or another, can be surprising for the parties, and can change totally the outcome of an award. In the redaction of the contract, as well as at the moment of appointing an arbitrator 117 and defending a case, this issue has to be taken into account by parties' counsels.
